RAKY MONTAI N A PELINE TRACES GOUND L
| BLA 99-107 Deci ded July 29, 1999

Appeal froma decision of the Wah Sate Gfice, Bureau of Land
Minagenent, granting right-of-way application Ul-942LS

Afirned.

1 Rghts-of -Vdy: Act of February 25, 1920--HR ght s- of - Vey:
Applications--Rghts-of -Vdy: Ol and Gas P pel i nes

A BLMdeci sion granting an application for a right-
of-way under 30 US C § 185 (1994), is an exercise of
discretion that wll be affirned on appeal when the
record shows the decision to be a reasoned anal ysi s of
the factors invol ved, nade in due regard for the public
interest, and where no sufficient reason to disturb the
deci sion i s shown.

2. Mneral Leasing Act--R ghts-of -Vdy: Generally--Rul es of
Practice: Appeal s: Burden of Proof

The burden is on an appel l ant, who chal l enges a BLM
decision granting a right-of-way application, to
denonstrate by a preponderance of the evidence that BLM
erred in the eval uation of data fromagency heads that
control Federal |ands supporting approval, andinits
concl usi ons.

APPEARANCES  Joseph M Santarella, Jr., EBEsg., and Susan J. Eckert, Esq.,
Littleton, lorado, for Rocky Muntain H peline Trades Guncil; John F
Shepherd, Esq., and Gharles P. Henderson, Esq., Denver, lorado, for Md-
Anerica A peline Gnpany; A Scott Lovel ess, BEsq., Gfice of the Held
Slicitor, US Departnent of the Interior, Salt Lake dty, Wah, for the
Bureau of Land Mnagenent .

(A N ON BY ADM N STRATT VE JUDE THRY

Rocky Mountai n A pel i ne Trades Gounci | (Appel lant or RWPTQ has
appeal ed froman ctober 30, 1998, decision of the Branch hief, Lands, Wah
Sate Gfice, Bureau of Land Minagenent (BLM, granting right-of-way (ROY
application U-942LS to Md- Anerica F pel ine Gnpany (MMPQ) to construct a
steel pipeline, approxinately 412 mles in length, to transport
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petrol eumproducts fromthe existing Ktz Sation in San Juan Qunty, New
Mexi co, to Brown's Park in Daggett Gounty, UWah.

The proposed route of the pipeline woul d traverse an existing ROV
across private, BLM Bureau of Reclamation, and US Forest Service (USRS
lands, and Southern UWe Tribal Trust lands held in trust by the Bureau of
Indian Afifairs. The UWah Sate Gfice, BM is the designated | ead agency
for the project and the USFSis a cooperati ng agency. B.Minvol venent is
required because 43 CF R § 2882 2-2(b) directs that ROWapplications be
filed wth BLMwhere nore than one Federal agency is involved. The Board
deni ed Appel l ant's Request for Say of the BLMdeci sion on Mrch 5, 1999,
and, inthe sane Qder, granted MNPO s request to intervene.

The ctober 30, 1998, deci si on (Decision) appeal ed fromdetermned, in
pertinent part:

The decision is to issue a RONgrant to Md-Anerica H peline
Qnpany (ML) for the Md-Awrica Rocky Muntai n Loop Expansi on
Poject, as proposed (the Proposed Action). This grant is issued
pursuant to the Mneral Leasing Act of 1920 (30 US C 185) and
the rules and regul ations in 43 R 2880. The RONgrant i ncl udes
the installation of 52 mles of 12.75 inch, 138 miles of 10.75
inch, and 222 of 16-inch outside dianeter pipe, a scraper trap at
each of 10 existing punp stations, and 93 bl ock val ves.

(Decision at 1.)

Inits Notice of Appeal and Mbition to Set aside and Request for Hearing
( pel | ant asserts that the BLMDecision Record (R fails to
establ i sh that (1) BMtook a hard 1 ook at potentia environnental inpacts
of the MNPQO Loop Expansion Rroject, or (2) BLMnade a convi nci ng case t hat
no significant inpact wll result therefromor that such inpact wll be
reduced to insignificance by the adoption of appropriate mtigati on neasures
as described in RMPTC s Menorandumin Support (Menorandum.  (NA at 1)

Inits Mnorandum Appellant clains that BLMs Deci si on Record/ H ndi ng
of No Sgnificant Inpact (CRFONS) is premsed on the followng cl ear
errors of law

* The DR FONH contai ns nunerous omssi ons, fact ual
i naccuraci es and i nconsi stencies wth referenced
techni cal docunents in the DRand fails to provide
adequat e technical data and references to support nany
of B Ms findings in violation of section 102(2) of
NEPA [National Environnental Policy Act of 1969] and 40
CFR 81500.1(b); Failure to provide the public wth
accurate infornati on on the MMNRQO Loop Expansi on P o ect
inpacts on the hunan environnent in violation of section
102(2)(Q of NBPAand 40 CF R 88 1500.2, 1506. 6(f);
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* BMnaterial ly conpromsed the public's ability to
comment neani ngful Iy on the MNPQO Loop Expansi on P of ect
inpacts on the hunan environnent by failing to provide
the public wth the B ol ogi cal Assessnent ("BA'),[ ]
Bologica Qinion ("BO),[ ] and other referenced
docunents in the EA which forned the basis of BLMs
determnation to issue a FON for the MMNGO Loop
Expansi on Project, inviolation of section 102(2)(Q of
NEPA and 40 CF R 88 1500.2, 1506. 6(f);

* BL.Mhas predetermned i npacts of the proposed MNRCO Loop
Expansi on Proj ect on threatened and endangered speci es
prior to conpl etion of certain species surveys wthin
the BA and issuance of the BOby the Lhited Sates H sh
and Widife Service ("USV&') inviolation of section
102(2) (A and (Q of NBPA and 40 CF. R 88 1500. 1,
1500. 2, 1501.6(a), 1503.1(a)(1);[ 1]

* Failure to respond or address conments and concer ns
rai sed by the public during the public cooment period in
vioation of section 102(2)(Q of NBPA and 40 CF. R §8
1500.1, 1500.2(d), and 1503. 4;

* Failure to respond or address conments and reservations
raised by the USPV& a cooperating agency wth
jurisdiction, including coments relating to the
i nadequacy of the discussioninthe EArelating to
surface water contamnation at the Alas MII Tailings
Ste and description of surface water quality in the
Ml orado Rver invioation of section 102(2)(Q of
NEPA and 40 CF. R 88 1500.1, 1500.2(j), and 1508.4;
and,

* The DRFONH fails to adequat el y di stingui sh between the
inpacts of the proposed MNRGO Loop Expansi on Proj ect,
the TransQl orado H peline Project where an BS
[Ewvironnental Inpact Satenent] was required, and the
Longhorn Partners F peline Project where the Lhited
Sates Dstrict Gurt for the Véstern Dstrict of Texas
inSoiller v. Wlker, 1998 US Dst. LEXAS 18341
(August 25, 1998), recently issued an injunction and
ordered the conduct of an HS in accordance wth section
102(2) (A of NBPAand 40 CF. R § 1501. 4.

(Menorandumat  11-13.)

Inanplification of these clains, Appellant states that the MMNGO Loop
Expansi on Proj ect EA discusses reseeding requirenents at page 4-15, but does
not reflect whether the Natural Resources onservation Service has been
contacted to define its role in reseeding requi renents. (Menorandum
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at 14.) Appellant also clains that no reference is nade in the EAto
(onservation Reserve RPogram((RP) lands. RWPIC states that no di scussion
inthe BAis provided as to whether these lands are to be crossed by the
proposed action or howdisturbed P | ands are to be mitigated consi stent
wth section 102(2)(Q of NEPA and i npl enenting regul ati ons. (Menorandum at
14-15.) Smlarly, Appellant states that the EAfailed to discuss the
location of the work canp to be built at Baxter Pass and the inpact of the
canp on the hunan environnent. (Mnorandumat 15.)

Appel lant clains that the EA at page 4-69 is factual |y incorrect when
it states that "[t] he pipeline would be adjacent to an existing pipeline
wthin MdAmerica s existing 50 foot easenent and no additional pernanent
coomtnents of land for the ROMwoul d be required.” Appel |l ant avers that
mles of existing easenents across private lands are only 15 feet wde wth
sone other RONs being only 35 feet wde. Appellant concedes that this
error was corrected wthin the LRFONS, but argues that the misstat enent
wthinthe EAis aviolation of the requirenent wthin NEPAthat the public
be provided accurate infornati on fromwhich to eval uate a proj ect.
(Menorandumat  15-16.)

Further, Appellant clains that BLMfailed to adequatel y address the
endangered pl ant species, Ue Ladies' Tresses, when it concluded in the EA
that this species would not |ikely be adversely inpacted, because
infornation regarding possi bl e inpact to the species had not been cal | ect ed
at the tine. (Mnorandumat 16.) RWPICstates that al though BLMasserts
that it wll conduct field surveys in order that it can mtigate danage to
the species, it (BLM does not adequately explain howthis mtigation will
occur, or how MPQOW I I avoid inpact to the species during construction of
the pipeline when the plant is not readily identifiable. Id.

Appel | ant next asserts that BLMs FONS determnation is premsed on
clear errors of lawbecause it failed to provide the public wth accurate
infornation on project inpacts on the hunan environnent. (Mnorandum at
17.) To nake this claim RJWICstates that the EAlists six endangered or
threat ened species that were initially considered for potentia inpact, but
vere then el imnated fromconsi deration wthout explanation. 1d. Appell ant
states that al though an expl anati on was included wthin the BA the
expl anat i on shoul d have been included wthin the EAin order that the public
coul d have neani ngful | y eval uat ed the appropri at eness of the speci es'
elimnation fromconsideration. 1d. Smlarly, Appellant clains, a naor
difference regarding fish species that nay be i npacted exi sts between the
level of detail provided in the EA and BA respectively, wth the public
bei ng provided significantly less infornation in the EA than the UBRV/% was
provided inthe BA RWICclains that nore detailed infornmati on on these
threat ened or endangered fish species in the EA (or greater availability of
the full BAto the public) is necessary to satisfy section 102(2)(Q of NEPA
and 40 CE R 88 1500.2 and 1506. 6. (Mnorandumat 18.)

Appel lant clains that although the EA states that five popul ations of

the endangered pl ant species Wite Rver Penstenon totaling 1,000 to 1,500
individuals nay be inpacted by the project, the BA breaks these
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popul ations down separately in order that the true inpact nay be eval uat ed.
Appel | ant states that the EA should present the data in the sane formas the
BA so the reader can nake an inforned eval uati on of the possibl e i npact of
the proposed project. (Mnorandumat 18-19.) Likewse, RWIC states that
the description of bald eagle habitat inthe EA were it is noted that no
sign of bal d eagl e breedi ng was observed, shoul d have incl uded t he
additional infornation contained in the BA that an unoccupi ed nest 0.25
mles fromthe ROMwas observed. (Mnorandumat 19.) S mlarly, Appell ant
asserts, the description of the inpact of the project on the southwestern
wllowflycatcher was listed as "no effect” inthe EA while listed in the
BAas "Nb effect to breeding flycatchers, and not likely to adversely af f ect
mgrating individuals.” 1d. RWICstates that the status should be |isted
the sane i n each docunent to satisfy the public participation requirenents
of NBPA |d.

Appel | ant further contends that the FONS is premised on clear errors
of | aw because BLBMnaterial |y conpromsed the public's ability to conment
neani ngful ly on the pipeline project. 1d. By not providing the public wth
the BAand BOprior to the issuance of the CRFONS, Appellant clains,
section 102(2)(Q was violated. (Mnorandumat 20.) RWMPTC al so asserts
that the FONS is premsed on a clear error of |aw because BLM predet er mned
the inpacts on threatened and endangered species prior to its conpl etion of
the BAsurveys and USFV§ s BQO (Mnorandumat 21.) dting the bl ack-footed
ferret, Appellant clains that both the BA and EA state that prairie dog
popul ations, potential habitat for the ferret, are to be surveyed frommd-
July to August, after conpletion of the EA Appel lant argues that BLMs
concl usion that this species would not |ikely be adversely i npacted was
prenat ure and viol ates the requirenent of section 102(2)(Q of NBPAthat a
review ng agency take a hard | ook at environnental consequences on
endanger ed speci es. (Mnorandumat 22.)

Appel | ant urges that BLMal so erred by not responding to or addressi ng
comrment s and concerns rai sed by the public during the public conment period.
For exanpl e, Appellant states, BLMfailed to address RWIC s concer ns
regarding the risks of constructing a new pipeline wthin an existing ROV
and the concern of another conmenter on potential inpacts of constructing
the pipeline near the Atlas MII Tailings RAle. (Mnorandumat 22-23.)
Appel lant also clains that BLMviolated NBPA by failing to adequat el y
address corments on contamnation of the Gl orado Rver by the Alas MI|
Tailings Ste or address the issue of surface water quality wthin the
Ml orado Rver. (Mnorandumat 23.)

Appel | ant contends that BLMs fail ure to adequat el y di stingui sh bet ween
the environnental inpacts in the MPOO project conpared wth inpacts
observed in other sinlar pipeline projects where an HS was required rai ses
i ssues of fairness and consistency, and the dissimlar treatnent of sinlar
projects violates section 102(2)(A and (Q of NEPA (Mnorandumat 24-25.)

Appel | ant asserts there are denonstrabl e errors of fact in the EAthat
nust be addressed as well. RWPIC states that the assertion in the EA
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that all negative inpacts on endangered fish speci es caused by the MAPCO
project wll be mtigated through i npl enentati on of neasures addressed in
the DRFONH fails to address uncertainties concerning the effectiveness of
these mtigation neasures. (Mnorandumat 25.) For exanpl e, Appel | ant
clains, by failing to discuss the National Pollutant D scharge Hinmnation
Systempermt requirenents and the effectiveness of these neasures to
mtigate project inpacts on receiving waters and the endangered speci es t hat
inhabit these waters, BBMs DRFON is both arbitrary and capri ci ous.
(Menorandumat  25-26.)

Appel lant further asserts that B.Mfailed to consi der several
substantial environnental questions of nmaterial significance to the MPQO
Loop Expansion Project. The naj or areas Appel | ant charges were not
considered in the IRinclude a | reasonabl e al ternatives, the cumil ative
inpacts of the existing pipeline when conbi ned wth the proposed Expansi on
Project pipeline the cumulative inpacts of the Expansion Project in
conjunction wth the TransQl orado H peline Project and other operating or
proposed pipelines located in the area, project specific inpacts on wetlands
and other special aquatic sites, and project specific inpacts of the Project
on endangered speci es. (Mnorandumat 26-27.)

MPQOis joined by BBMin its response (together Respondent) and
incorporates the argunents inits (pposition to Appellant's Petition for
Say (Quposition) inits Aswer.

Respondent asserts that RMPTCis a | abor organi zation wich "is
challenging this project to put pressure on MPGOto hire union workers,"
and notes that the two environnental groups that submitted conments on the
EAdid not appeal BLM's (rtober 30, 1998, decision. ((pposition at 20.)
Regardl ess of RWPTC s notivation, we find for the reasons belowthat its
chall enges are wthout nerit.

Respondent states that the new pipeline ROVw Il be wthin the
boundaries of the existing pipeline RONfor virtually the entire route (384
mles out of 412 mles). ((ppositionat 2.) It states that surface
di sturbance wll generally be confined to the existing RW except for a 15
foot tenporary use area for construction activities. 1d. Respondent clains
that this disturbed area wll be pronptly reclained. 1d. The existing
pi peline was constructed in 1981, after preparation of an HS 1d.

Respondent expl ai ns that BLMbegan preparing an envi ronnent al
assessnent (BA) after MNPQO submitted an application to construct the
additional pipeline. (Qpposition at 2.) Sx public scoping neetings were
conducted by BLMin Mrch 1998 (see EA at 1-15), wth corments recei ved and
BLMresponses thereto during the scopi ng process sunmarized in the EA at
pages 1-19 through 1-33. 1d. h July 13, 1998, B.Mdistributed the draft
EAand a prelimnary FONS for public conment during a 30 day conment
period. The prelimnary FON expl ai ned BLM's deci sion not to prepare an
BS but only an BEA inthis case. ((ppositionat 3.) Upon request,
Appel | ant was provided an additional 30 days to respond; and at its specific
request, BLM
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sent Appel | ant copi es of several docunents referred to or prepared in
connection wth the EA B.Ms BA a draft Progranmati c Agreenent, permts
and other authorizations applied for or obtai ned by MP3Q and naps. 1d.

BLMrecei ved cooments on the draft EA and prelimnary FONS from
several conmenters, including environnental groups, in addition to those
submtted by Appellant. (Qpposition at 3, see al so Conment Lettter 51
submtted by Appel lant.) Respondent states that on (rtober 30, 1998, after
receiving a BOfromthe UBAVE BLMissued its Rand FONS for the MARGO
project. 1d. Respondent notes that Attachnent Ato the FO\H and R
sunmar i zes the comrment letters, including Appellant's, and gives BLMs
response. ld. Respondent further states that Attachnent Bto the FON§ and
CRidentifies 11 pages of BLMchanges to the EA nade as a result of BLMteam
reviewand public coments. [d. The EA exceeds 200 pages in | ength.

As Respondent expl ains, the BO prepared by the USRV$ concl udes that,
wth inplenentation of mitigati on neasures described in the Qinion
(concerning water depl etions fromtwo river systens), there wll be no
jeopardy to threatened or endangered species or adverse nodification of
critical habitat. (Qppositionat 4, citing FONd at 4.) Respondent further
claing that BLMhas i nposed the mtigation neasures identified in the BQ
Id., see FON9 at 5.

Wth respect to all eged di screpanci es between the EA and BA for one
pl ant species and two bird species, Respondent contends that there are no
di screpanci es but rather Appellant draws distinctions that do not exist.
(Answer at 2.) Respondent clains that Appel lant's assertion that the
popul ation figures differ between the EA and BA for the Wite R ver
penstenon, a flowering plant, is incorrect. Respondent expl ains that the
EA states that the five known popul ations have an estinated total of 1,200
to 2,100 individual plants, while the BAfurther refines this infornation to
reflect that ground surveys docunented five popul ations of the plant, wth
each popul ation ranging from10 plants to nore than 1,000 plants. (Answer
at 2, c.f. FAat 345 BAa 3-52.) Furthernore, Respondent states, the EA
identifies mtigation neasures that MPAOWI| take if warranted in a
construction area that encounters this plant, including avoi dance, flagging,
and use of construction nonitors. (Answer at 2, citing EAat 4-36 to 4-37.)

Respondent cl ains the sane i naccuracy in Appel lant's charge wth regard
to bald eagl e nesting. Respondent notes that the EA s statenent concerning
one inactive bald eagle nest on the pipeline route does not inply that bal d
eagles wll breed or be present during the pipeline s short construction
wndow and that BLMproperly relied onits analysis in the BA to concl ude
inthe EAthat "[nJo direct inpacts to the bald eagle are anticipated from
the proposed action." (Answer at 3, citing EAat 4-32.) By specifically
incorporating the infornation in the BA and the EA by reference, Respondent
states that BLMproperly relied on the anal ysis of bald eagl e habitat found
inthe BAwhen presenting findings inthe EA (Answer at 3.)

149 | BLA 3%4



| BLA 99-107

Respondent clains the sane is true wth regard to al | eged di screpanci es
between the EA and BA for the southwestern w il ow flycatcher, an endangered
bird species. (Answer at 3-4.) Respondent asserts that the BA sunmari zes
the findings for this bird as "No effect/Not |ikely to adversely affect,”
whil e the BA sunmari zes the findings for this bird as "No effect.” (Answer
at 4; citing BAat 1-2, EAat 4-27.) The EA neverthel ess addressed t he
potential inpact to mgrating ind vidual s based on the possibl e reduction of
riparian habitat, and the narrative di scussed mitigati on neasures t hat
ensure mninal inpact to mgrating flycatchers, including reclanati on and
repl acenent of riparian and wetland habitats. (Answer at 4; citing EA at
29-30.) Mreover, Respondent clains, the FON for the pipeline project
contained a correction to the narrative portion of the EAs anal ysi s,
stating that "inpl enentati on of the proposed acti on woul d have no effect on
breedi ng southwestern w Il ow flycatchers and woul d thus not |ikely af fect
mgrating individuals." (Answer at 4, citing FONH Atach. Bat 8.)

In answer to Appellant's charge that the conclusionin the EAthat the
bl ack-footed ferret would Iikely be unaffected by the project was prenature
because the rel evant studies had not been conpl eted, Respondent states that
the FON\ points out:

The prelimnary conclusion that the bl ack-footed ferret
"woul d not |ikely be adversely affected" was reasonabl e because of
the extrene rarity of this aninal, the lack of recent records from
the vicinity of the pipeline route, and the I ocal disturbance
caused by pipeline construction relative to the very large prairie
dog colony extent. This concl usion was supported by negative
findings fromnocturnal ferret surveys conpl eted i n August 1998.

(Answer at 4-5; see FONH Attach. Aat 9.) Respondent explains that BLM
consulted wth US-V6 to determine appropriate neasures if critical habitat
areas were discovered and that that agency concurred wth the BLMthat the
project would not likely affect the bl ack-footed ferret. (Answer at 5; BO
at 1.) The BOstated that the LB-V& "not likely to affect” determination
was contingent on conpl etion of the prairie dog surveys prior to any ground
breaking activities. NM¥GOconmtted to inpl enent these surveys on Crt ober
28, 1998. (Answer at 5, BOat 31.)

In response to RWPTC s al | egation that B.Mpredetermned i npacts to
speci es before i ssuance of the BO (Mnorandumat 20-21), Respondent answers
that BLMeffectively replied to this concernin its responses to conments
contained in the FONS when it stated:

The BLMbased its prelimnary FONS concl usi ons on the facts
available at the tine the EAwas issued. The BLMclearly
recogni zed its coordination responsibilities under the Endangered
Soeci es Act by acknow edgi ng that Section 7 consultation was still
ongoing at the tine the EAwas published (Prelimnary FONS, page
2, paragraph 3). Part of BLMs responsibilities is
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to assess potential inpacts to listed species and to report these
findings in a NEPA docunent. Subsequent to the rel ease of the EA
additional field data were collected and furnished to the WS H sh
and WIdife Service (Service) for their reviewduring preparation
of the Bological (oinion. The Bologica (pinion wll be the
control I'i ng docunent for the nanagenent of threatened and
endangered species. Notices to proceed for this project wll not
be issued for effected areas until the Bologica oinionis
provided by the Service. In summary, there has not been a
predetermnati on of inpacts to threatened or endangered speci es,
as indicated by the clearly prelimnary nature of the FONS that
acconpani es the EA and by the coomtnent by the BLMto
incorporate the directives of the Bological Qoinioninto project
stipulations prior to issuing Notices to Proceed.

(Answer at 56, quoting FONS Atach. Aat 14.)

Respondent clains that BLMal so took the required "hard | ook" at
wetl ands, despite Appel lant’'s assertion to the contrary. See Menorandumat
35 Answer at 6. Inits Answer, Respondent notes that Appendi x B of the EA
sunmar i zes the location, characteristics and wdths of wetlands al ong the
pipeline route. (Answer at 6.) Respondent states that BLMused publ i shed
soi |l surveys and USRV% National Vetland Inventory naps to identify hydric
soils, and that when avail abl e published i nfornati on was | acki ng,
inpl enented 1ts own ground reconnai ssance, as wel | as aeria reconnal ssance
where ground access was not possible, to chart wetland areas. 1d., citing
FONS Atach. Aat 122 Respondent clains that these surveys and
reconnai ssance initiatives, coupled wth the discussion of wetlands in the
text of the FAat 3-9to 3-10, 4-9 to 4-10, constitutes a "hard | ook" at
wetland i npacts. (Answer at 6.)

In response to Appellant's objection to the EA s reliance on U8-V%
devel oped mitigation neasures to protect four endangered fish species
(Menorandumat 25, 26, 39), Respondent states that the BOcontrols the
project's inpacts on threatened and endangered species and it (BO has
determined that significant inpacts can be avoi ded by i npl enenting the
alternatives specified in the San Juan Rver and Upper @l orado R ver
recovery plans. (Answer at 7, citing BOat 39-41.) The grant of the ROW
Respondent claing, is based on, anong other things, inplenentati on of the
mtigation neasures fromthe two recovery plans identified in the BQ
(Answer at 7, citing FON9 at 4-5.)

Inits answer to Appellant's criticismof the EA's di scussion of
construction techniques, to include hydrostatic testing, directional boring,
and open-cut trenching (see Menorandumat 37-40), Respondent states that BLM
conpared the water flows of the affected rivers wth the proposed depl eti on
for hydrostatic testing and concl uded that an i nstantaneous depl etion
anounts to 1 percent or less of the rivers' flow therefore creating a
mninal inpact. (Answer at 7, citing FONd Atach. Aat 10.) Furthernore,
Respondent states that the "used water” is not returned directly into the
rivers and streans, but is discharged into a filtration
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i npoundnent and rel eased only after the water neets National Pol | utant

D scharge Himnation Systemstandards for Uah. 1d. Respondent claing
that the discussion of this testing procedure in the EAis conducted at a
level sufficient to drawa reasoned conclusion. (Answer at 7, citing EA at
2-15, 4-38.)

Wth regard to Appellant's criticismconcerning the EA s di scussi on of
the potential inpacts of directional boring, Respondent acknow edges t hat
the EA states that seepage of drilling nud into waterways coul d occur, but
directs our attention to the extensive mtigation neasures described in the
project's Han of Devel opnent and referenced inthe EA (Axswer at 8,
citing FO\H Atach. Aat 10.) Hnally, Respondent addresses RWPTC s claim
that the EAfails to provide a rational e to support open-cut trenching at
three river crossings. See Menorandumat 40. The EA provi des, Respondent
explains, that the trenching wll occur during the | owflow period of the
streans in late sunmer and fall, such that sedinentation wll be |ocalized
and not affect areas downstreamwhere endangered fish species are found.
(Answer at 8, citing FAat 4-37.) The FON reports the BLM USRS
consultation in creating the open-cut trenching mitigati on neasures.

(Answer at 8, citing FONd Atach. Aat 11.)

B.Mand MG al so respond to RWPTC s claimthat the EAfails to
address the all eged safety risk of building a pipeline in an existing
pipeline corridor. The EArecites, Respondent notes, that pipeline
construction wll conformwth all applicabl e Departnent of Transportation
regul ations and the EA references the MNP0 Energency Response H an,
contained inthe project's Han of Devel opnent, that is inplenented in the
event of aspill or leak. (Arswer at 8, citing EAat 2-11, 4-75.) QG
significance, the prelimnary FON\S stated:

By i npl enenting the Md-Aneri ca Energency Response H an
outlined in Exhibit Nin the Han of Devel opnent and the
mtigation neasures outlined in the EA the potential for
significant inpacts to public health and safety during
construction or operation of the pipeline would be mninal .
peration of the pipeline would result in an estinated public
fatality risk of one death each 333 years of operation, based on
the US incident rates for natural gas pipelines.

(Answer at 89, quoting Prelimnary FON9 at 3.)

FHnal ly, Respondent addresses Appellant's claimthat BMfailed to
di stingui sh the MPAQO project fromthe original pipeline which recel ved an
BHS See Mnorandumat 24. Respondent points to Attachnent Ato the FONS
where B Mstated that the EA utilized the existing pipeline corridor as the
basel i ne for determining the significance of increnental inpacts caused by
the MPQO project. (Answer at 9, citing FON Atach. Aat 8.) Respondent
states that the EAidentified the cunul ative i npact of constructing the
pipeline in the existing corridor, and concl uded that the MNRQO proj ect
would not result in significant inpacts to the hunan envi ronnent and "woul d
not represent a change of sufficient nagnitude to nodify the behavi or of
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wldife occupants (birds, snall and |arge nammal s)." (Answer at 9- 10,
citing EAat 4-75to0 4-76, FO\H at 1, EAat 4-75.)

ABMIRand FON\H wll be affirned where the Appellant fails to
establish that BLMdid not adequatel y consider natters of environnental
concern. The party chal |l enging a BLMdeci si on has the burden of show ng by
obj ective proof that the determination was premsed on a clear error of |aw
or a denonstrabl e error of fact, or that the analysis failed to consider a
substantial environnental question of material significance to the action
for which the anal ysis was prepared. Mre differences of opinion or
di sagreenents do not suffice to establish that BLMs anal ysi s i s i hadequat e,
and provide no basis for reversal. The Ecology Genter, 147 |BLA 66 (1998).

ncerning BLM's environnental responsibilities, this Board has sai d
t hat

[a] Federal agency nust take a "hard | ook™ at the environnental
consequences of its proposed actions. * * * In revi ew ng whet her
B.Mhas taken a "hard | ook," the Board examines whet her the record
establishes that BLMnade a careful revi ew of environnent al

issues, identified rel evant areas of environnental concern, and
vhether its final determnati on was reasonabl e.

Mil can Pover ., 143 IBLA 10 (1998). See Friends of the Nestucca Qast
Association, 144 1BLA 341, 356-57 (1998), appeal filed sub nhom ast Range
Assoc. v. Shuford, AGv. No. 98-819-JO0(D Q. July 7, 1998).

[1] As the authorized representative of the Secretary of the Interior,
BLMhas the discretion to accept or reject an RONapplication for an ol and
gas pipeline under section 28(c)(2) of the Mneral Leasing Act of 1920
(MA), as anended, 30 US C 8§ 185(c)(2) (1994). The MA clearly provi des
that, where the surface of Federal |ands crossed by a proposed pipelineis
under the jurisdiction of two or nore Federal agencies, the Secretary of the
Interior is authorized to grant or deny the ROW 1d.

The regulations at 43 CF R § 2882.3(e), indicate that an application
for an ROVgrant whi ch neets the requirenents of the MA (30 USC § 185
(1994)) entitles the applicant to a full reviewof the application, and if
the authorized officer (in consultation wth the other appropriate agenci es)
determines that the RONapplied for woul d be consistent wth the purpose to
whi ch the Federal |ands i nvol ved have been coommtted, and would be in the
public interest, the application nay be approved.

[2] As noted above, the burden is on Appellant, as the party

chal l enging BLM's decision, to support its allegations wth evidence show ng
error. @nclusory allegations of error or differences of opinion, standing
alone, do not suffice. Southern Utah Widerness Aliance, 128 IBA 382, 390
(1994). The Departnent is entitled torely on the reasoned analysis of its
experts in natters wthin their real mof expertise. Kong s Madows Ranches,
126 1BLA 339, 342 (1993), and cases there cited. Thus, where BLMhas
evaluated the feasibility of the pipeline project proposed by MPQQ
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and has consi dered the obj ections of the Appel lant labor union, it is not
enough that Appel lant offers a contrary opinion. In order to prevail,

Appel | ant nust denonstrate by a preponderance of the evidence that BLMerred
inevaluating the data provided in reaching its conclusions. Kng s Madows
Ranches, supra at 342.

To determne whether a BLMdeci si on granti ng an RONappl i cation was
based on a reasoned anal ysis of the facts and was nade wth due regard for
the public interest, the Board | ooks to the agencies that are inpacted from
the proposal and their reviewof the proposal in light of the purposes for
which the land they admnister is dedicated. In this case, BLMdetermned
that the project was supported by those agencies wth responsibility for the
| ands invol ved because it was consistent wth those purposes.

Appel | ant, however, finds faut wth BLMs inpacts' anal ysis, and
especially its cumil ative inpacts analysis, as set forth in section 4.3 of
the EA and urges that it is not sufficiently detailed or specific to permt
reasoned anal ysis because it allegedly fails to address all past, present,
and future operations. (Mnorandumat 31-33.) Respondent contends that BLM
anal yzed past and present activities in the cunul ative inpacts section of
the EAwthin Chapter 4 and then concluded in that section that the
increnental inpacts of the project would be negligible. No nore is
required, they assert.

(EQregulations require that a Federal agency nust consider the
potential cumil ative inpacts of a planned action together wth other past,
present, and reasonably foreseeabl e future actions. 40 CE R § 1508.7, see
Fitiofson v. Aexander, 772 F.2d 1225, 1243-44 (5th GQr. 1985); G Jon and
Katherine M Roush, 112 IBLA 293, 305 (1990). Appellant charges that BLM
arbitrarily narroned its reviewof future activities to excl ude those
related to other pipeline activities |ocated in the region. (Mnorandum at
33.) Athough Appel |l ant asserts that BLMnust showthe statutory or
regul atory basis for this unilateral and arbitrary reduction in the scope of
its N\BPAreview we find that the burden is on Appel lant to showthat such a
guideline is unreasonabl e or illegal.

W find that the EA adequately considered the cumul ative inpacts of the
MAPQO Loop Expansion Project. The EA assesses the current environnent al
condition of the selected route and details the current condition of various
resources or areas of concern and the expected i npact the proposed pipel i ne
woul d have on them (EA Chapter 4.) B.M noreover, net the standard
established by the (EQregulations at 40 CFE R Part 1500. A though BLM
inplicitly cane to the concl usion that the MMPOO project could not be
consi dered to be a connected or cumul ative action when considered in the
context of existing pipelines, related inpacts resulting fromforeseeabl e
uses are presented in chapters 3 (Description of the Affected Evironnent)
and in Chapter 4 (Environnental Gnsequences and Mtigation). Respondent
did not analyze direct or indirect adverse effects fromexisting pipeline
operations wthin the context of the EA because these operations are not,
under applicable CEQregul ations, an inpact of the decision
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approving the MMPQO pi pel ine project, but rather are an identified use of
the land whet her the MMPQO project is approved or not. See San Garl os
Apache Tribe, 149 |BLA 29, 41 (1999).

BLMis required, in asingle EA to anal yze the environnental inpacts
of a proposed action and any connected actions, even when such connect ed
actions wll not be undertaken by B Mor any armof the Federal Governnent.
40 CF.R §1508.25(a)(1); Save the Yaak Gmnmttee v. B ock, 840 F. 2d 714,
719-20 (9th Qr. 1988); Southern Uah WIderness Association (SUM), 122
| BLA 165, 168 (1992). Actions are deened "[c]onnected if they: (1)
Automatically trigger other actions * * * [;] (ii) Gannot or wll not
proceed unl ess other actions are taken previously or sinultaneousl y[; or]
(iii) Are interdependent parts of a larger action and depend on the | arger
action for their justification.” 40 CEF R 8 1508.25(a)(1). The concern
evident inthereguationis toensure that a Federal agency does not
inproperly limt the scope of its environnental review thus ignoring the
| ess obvious, but no less related, potentia consequences of a proposed
action, at atine wenit is deciding whether to approve that action. See
Sylvester v. US Any Qxrps of Engineers, 871 F 2d 817, 823 (Sth Gr.
1989); Thonas v. Peterson, 753 F.2d 754, 760 (9th Gr. 1985); SUM 122 IBA
at 168.

W are not persuaded that the existing pipelines in the present RONor
the proposed TransQl orado pipeline are actions "[c]onnected" to the
proposed MMPQO pi peline project, wthinthe neaning of 40 CER 8
1508.25(a)(1). Ve find no evidence that construction and operation of the
proposed MNP pipeline wll autonatically trigger any action wth regard to
any other existing or proposed activity. Approval of another pipeline in
the area, or the existing MMPQO pipeline, nust undergo, or has al ready had
to undergo, its own Sate and Federal permitting process, and each is
totally unrelated to approval of the proposed MNP pi peline. See Havkwat ch
International, Inc., 143 IBLA 67, 69-71 (1998); Goncerned Gtizens for
Responsi bl e Mni ng (Oh Reconsi deration), 131 IBLA 257, 266 (1994); SUM 122
IBLA at 168-69; Untah Muntain Gub, 116 I BLA 269, 271-72 (1990); The
derra Qub, 104 IBLA 76, 86 (1988).

Nor can we say that the request for an additional RONVto satisfy
significant petrochemcal requirenents, in the sane | ocation as the present
MNP pi peline facility, is dependent, in any sense, on the earlier
construction and operation of the existing pipeline. See WIderness Vit ch,
142 1BLA 302, 305-06 (1998); SUM, 122 IBLAat 169. Ve find no evi dence
that the proposed pipeline could not be undertaken in another |ocation. Nor
are the proposed pipeline and other existing or proposed activities
i nterdependent parts of any larger action, especially since they each have
substantial independent utility and could be separately pursued. See
Taxpayers Vdtchdog, Inc. v. Sanley, 819 F 2d 294, 298-300 (DC Qr. 1987);
Gncerned Gtizens for Responsible Mning (Gh Reconsideration), 131 |BLA at
266; SUM 122 |BLA at 169.

W are al so not persuaded that BLMwas required to consi der the
potential environnental inpacts of the existing facilities or other proposed
pipeline at thetine it prepared the EA at issue here, because such
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inpacts constitute the "indirect" effects of the proposed action. 40 CE R
§ 1508.25 requires BLMto consider the "indirect” effects of its proposed
action, which are defined as those

whi ch are caused by the action and are later in tine or farther
renoved in distance, but are still reasonably foreseeable. [They]
nay include * * * effects related to i nduced changes in the
pattern of land use, popul ation density or growth rate, and
related effects on air and water and other natural systens.

40 CF R §1508.8(h); see Serra Qub v. Mrsh, 769 F.2d at 877-78, Millin
V. Sinner, 756 F. Qupp. 904, 920-23 (ED NC 1990) (enphasis added). In
order to conclude that a particular indirect effect is "cause[d]" by a
proposed action, wthin the neaning of 40 CF. R § 1508.8(b), it nust be
shown that there is a "reasonably cl ose causal rel ationshi p between a change
in the physical environnent [wought by that action] and the effect at
issue." Mtropolitan Edison @. v. People Against Nuclear Energy, 460 US
766, 774 (1983) (cited in Janes Shaw 130 | BLA 105, 114 (1994)). Further,
indirect effects nust be considered even vhere they woul d be the consequence
of non-Federal action that woul d take place solely on private property. See
SerraGubv. Hdel, 544 F 2d 1036, 1037-38, 1043-44 (9th Gr. 1976); Gty
of Davis v. Glenan, 521 F.2d 661, 677 (Sth Ar. 1975); Janes Shaw 130 |IBLA
at 113-14.

However, we find no fault wth BLMs determnation that the inpacts of
approving the proposed action would be mninal at best, wth the only
identifiable inpact worthy of nention relating to housi ng and congestion
whi ch might result when construction crews fromthe TransQl orado pi pel i ne
and MMPCO pi pel ine were anticipated to be inthe sane area at the sane tine.
Appel | ant has presented no evi dence that the other proposed pipeline
(Trans@l orado) wll be affected whether or not BLMgrants the proposed
MAPGO ROV nor has it shown that the existing MNPGO pipel i ne operation wil
be affected by this decision. Thus, it has failed to denonstrate the
necessary causal |ink.

Thus, we hold that BLMs inplicit determnation that the various
pipeline activities were not connected and that BLMs failure to consi der
the inpact of the proposed action on the existing M¥PGO pi peline or proposed
Trans@l orado pi peline was not violative of section 102(2)(Q of NBPA W
find that 40 CFE R § 1508.25 did not require consideration of such illusory
i npact's, because construction/ operation of the proposed MNPQO pi pel i ne and
the other referenced pipeline activities were not "[c]onnected acti ons” and
because there are no identifiable "[i]ndirect" effects of
construction/operati on of the proposed MR pipeline. Hiends of the
Nestucca, 144 |BLA 341, 359 (1998), appeal filed, (ast Range Association v.
Shuford, No. 98-819-JO(D Q. July 7, 1998); WIderness Vdtch, 142 IBLA at
305-06;, Goncerned Gtizens for Responsible Mning (Gh Reconsideration), 131
|BLA at 265-66; Janes Shaw 130 IBLA at 114-15; SUM 122 |IBLA at 168-69;
The Serra GQub, 104 IBLA at 86-87.
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Moreover, Appellant has failed to denonstrate that, by not considering
such inpacts, BLMhas presented a "nisl eadi ng pi cture" of the construction/
operation of the proposed MNPGO pi peline in conjunction wth the existing
and proposed TransQl orado pipeline activities. Taxpayers \dtchdog, Inc. v.
Sanley, 819 F2d at 299. Wiile we agree wth Appel lant that the
construction of another pipeline (Trans@l orado) in the area is a reasonabl y
foreseeabl e future action, Appellant has of fered no evi dence and we find
none that it wll, together wth issuing the RONand buil di ng the MNRCO
pi peline, have any "cumul ative inpact” on the environnent whi ch BLMfail ed
to adequately consider. See 40 CF R 8§ 1508.25; see also SUM 127 IBLA
282, 28590 (1993); Glorado Environnental Galition, 108 | BLA 10, 16-18
(1989). It nust be renenbered that BLMis not, by virtue of the cumil ative
inpact analysis nandate of 40 CF. R 8§ 1508. 25, required to consider all of
the inpacts of the other proposed pipeline and existing MNPGO pi pel i ne on
the environnent, but sinply to assess the inpacts of issuing the ROVgrant
"when added to" those of the existing or other proposed activities. 40
CEFR 81508 7, Landnark West! v. US Postal Service, 840 F SQupp. at
1010-11. In this respect, Appellant has failed to showerror.

V&, therefore, conclude that BAMdid not, by not specifically
addressing the inpacts to be expected fromthe proposed MNPQO proj ect on the
activities represented by the existing MNPQO pi pel i ne and the proposed
Trans@l orado pipeline, fail to fully consider the cunul ative environnental
inpacts inits EA or inproperly limt the scope of its environnental
analysis, inviolation of 40 CF R 8§ 1508.25. Rather, we are convi nced
that, inal respects, the overall aimof section 102(2)(Q of NEPAto
pronot e i nforned deci si onnaki ng has been anply fulfilled. SUMy 122 IBLA at
170.

Next, Appellant indicates that B.Mfailed, inits EA to adequately
address the inpact of construction activities on the Federal |l y-1isted
endanger ed species as outlined in Appellant' s and Respondent' s ar gunent s
above, and as reflected in their briefs. Ve find noviolation. BM
consi dered the inpact inthe EAand inits BA concluded that any and al |
activity associated wth construction, operation, and na ntenance of the
proposed pi pel i ne woul d, gi ven adopted proj ect design features and
mtigation neasures, not adversely affect the species addressed. (EA at
3-30to 348 426t0 442, BA dated July 1998 at 3-1to 3-57.) Mre
inportantly, the depletion of water identified by the LB~V in two river
systens to be crossed by the pipeline construction and its inpact on certain
endangered fish species wll be mtigated by neasures described in the BO
such that there wll be no jeopardy to threatened or endangered species or
adverse nodification of critical habitat. See FONH at 4-5. Each of the
affected and potentially affected plant and aninal conmunities has been
carefully reviewed and mitigati on neasures devel oped. The minor
di stinctions between the | anguage used in the EA and BA rai sed by Appel | ant
are both nonsubstanti ve and do a significant injustice to the BLMeffort to
consider all real environnental concerns that mght be encountered in
conpl eting the pipeline proect.

Next, Appellant contends that BLMviol ated section 102(2) (B of NEPA
42 USC 84332(2) (B (1994), because it did not consider reasonabl e
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alternatives to the proposed pipeline that woul d have a | esser inpact on the
environnent. NEPArequires that an EA consider "alternatives to the
proposed action." 42 USC 84332(2)(Q(iii) (1994). Regulations of the
EQprovide that Federal agencies shall, to the fullest extent possible,
"[u]se the NBPA process to identify and assess the reasonabl e al ternati ves
to proposed actions that wll avoid or mininize adverse effects of these
actions upon the quality of the hunan environnent.” 40 CF R § 1500. 2(e).
Further, agencies shall "[r]igorously explore and obj ectively eval uate al |
reasonabl e alternatives, and for alternatives which were elimnated from
detail ed study, briefly discuss the reasons for their havinng been
elimnated.” 40 CF R 8§ 1502 14(a). Agencies need not di scuss
alternatives that woul d not satisfy the purposes of the proposed action or
that are renote and specul ative. Headwaters, Inc. v. BM Mdford Dstrict,
914 F. 2d 1174, 1180-81 (Sth Gr. 1990); Gty of Awrorav. Hint, 749 F 2d
1457, 1467 (10th Ar. 1984); Roosevelt Ganpobel |0 International Park
Gmmssion v. US Ewironnental Protection Agency, 684 F. 2d 1041, 1047 (1st
dr. 1982). Inaleading case on the requirenent to discuss alternatives,
Judge Leventhal stated that "the alternatives required for discussion are
those reasonably available * * *." Natural Resources Defense Guncil, Inc.
v. Mrton, 458 F.2d 827, 834 (DC Qr. 1972). Judge Leventhal conti nued:
"Inthe last analysis, the requirenent as to alternatives is subject to a
construction of reasonabl eness * * *." |1d. at 837.

In the EA BLManal yzed the proposed action alternative, the required
no-action alternative, and considered but rejected four systemnodifications
and four route alternatives. Appellant's argunent wth respect to the
adequacy of alternatives contends that the discussion of these rejected
systemnodi fications and route alternatives is whol |y i nadequat e and
conpl etely lacking in technical data to support their elinmnation.

Ve find that Appellant has failed to establish that BLMs decision to
elimnate these alternatives was either arbitrary, capricious, or an abuse
of discretionn. See 5USC 8§ 706(2) (A (1994). ULhder 40 CER §

1502. 14(a), an agency is required to "[r]igorously expl ore and obj ecti vel y
eval uate al| reasonable alternatives, and for alternatives vhich are
elimnated fromdetail ed study, briefly discuss the reasons for their having
been elimnated.” (Enphasis added.) B.Mnore than adequatel y di scussed the
reasons for elimnating each of the systemnwodification alternatives (EA 2-
29 to 2-30) and each of the route alternatives (EA 2-30 to 2-37). Appel | ant
demands nore detail, asserting that it islegally required. V& are not
persuaded. B.Mhas provided a conci se but conpel Iing description of its
reasons for nonconsi deration, nore than satisfying the brief discussion
called for by the regulation. Appellant has shown no error. In this case,
the greater public interest and the welfare of the region favor putting a
second pipeline largely al ong MPRAO s exi sting RON and over the 412 mle
proposed track.

Fnally, wefindthat Appellant's claimthat mitigati on neasures
necessary to ensure conpl i ance are i nadequat el y described in the EA and [R
iswthout nerit. Appellant contends that NEPA and its inpl enenting
regul ations require that the "effectiveness" of the planned mtigation
neasures be anal yzed and di scussed during the NEPA process.  (Menor andum at
25.)
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Ve find nonerit to Appellant's argunent. Details of mitigati on neasures
are not required to be set forthinthe EA As the Suprene Qurt stated in
Robertson v. Methow Valley Gtizens Guncil, 490 US 332, 351 (1989): "To
be sure, one inportant ingredient * * * is the discussion of steps that can
be taken to mitigate adverse environnental consequences.” However, the
Qourt cautioned that "[i]t woul d be inconsistent wth NBPA s reliance on
procedural nechani sns--as opposed to substantive, result-based standards--to
denand the presence of a fully devel oped plan that will mtigate
environnental harmbefore an agency can act." [d. at 353.

The environnental concerns rai sed by Appel |l ant were careful l'y
consi dered during the environnental assessnent process and significant
changes were nade to the EAas a result of the cooments of Appel |l ant and
other coonmenters. Appellant's contention that the EAis inadequate in
addressi ng these concerns is wthout nerit. Insum it is clear fromthe
record that B.Mhas adequatel y considered all relevant factors, including
the inpact to the environnent, regarding its decision to grant the 412-mle
RONnecessary for increased petrochemcal deliveries to the citizens of five
Wéstern states. Further, Appellant’'s |abor union has shown no conpel |ing
reason to nodify or reverse B.Ms decision. Therefore, we concl ude that BLM
properly granted MMPOOs RONrequest that sought to provi de needed
petrochemcal resources to the citizens of several Véstern Sates.

Qher clains of Appellant not specifically addressed herei n have been
carefully reviened and determned to be wthout nerit. Appellant's Mtion
to Set Aside and Request for Hearing, filed wth its NOA are deni ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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